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Statement of the Questions Presented * 


The'4,uestion cresented is whether the defendant was 
deprived of his right to effective assistance of counsel in viola- 
tion of the Sixth *mendment to the Constitution of the United States, 
Rule 44 of the Federal 2ules of Criminal Procedure, and 18 U.S.C. 


3095. Scecifically, it is asserted that: 


1. The Trial Judge erred by denying defense counsel's 
motion to vacate his appointment without making an 
inquiry regarding appellant's reasons for dissatisfaction 
with his counsel. 


2. The Trial Judge erred by failing to heer appellant's 


motion pro se requestince dismissal of his trial counsel. 


3. The Trial Judge erred in failing to notify appellant 

prior to trial, of the court's denial of his motion pro se 

requesting dismissal of trial counsel. 

4. The Tri2zl Court erred in failing to yrovide appellant 

counsel in accordance with the stendards of 18 U.S.C. 3005. 
* This case was previously before the court on on appeal from 
defendant's first conviction. This court's opinion in that appeal 


is United States v. Hayward, 136 U.S. Arp. 9.C. 300, 429 F.2d 
142 (196S). 
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Statutes and Rules Involved 
Summary of Argument 

Argument 


APPELLANT WAS DEPRIVED OF HIS RIGHT TO EFFECTIVE 
ASSISTANCE OF COUNSEL : 


THE TRIAL JUDGE ERRED BY DENYING DEFENSE COUNSEL'S 


MOTION TO VACATE HIS APPOINTMENT WITHOUT MAKING 
AN INQUIRY REGARDING APPELLANT'S REASONS FOR DIS- 
SATISFACTION WITH HIS TRIAL COUNSEL 


THE TRIAL JUDGE ERRED IN FAILING TO HEAR APPELIANT'S 
MOTION PRO SE REQUESTING DISMISSAL OF HIS TRIAL 
COUNSEL | 


THE TRIAL JUDGE ERRED IN FAILING TO NOTIFY THE 

APPELLANT, PRIOR TO TRIAL, OF HIS DENIAL OF APPELIANT'S 

MOTION PRO SE REQUESTING DISMISSAL OF HIS TRIAL COUNSEL 

THE TRIAL COURT ERRED IN FAILING TO PROVIDE APPELLANT 

COUNSEL IN ACCORDANCE WITH THE STANDARDS OF 18 U.S.C. 

§ 3005. 
Conclusion 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The court has jurisdiction in this case pursuant to 


28 U.S.C. 1291. Appellant was charged with first-degree murder 


(Count 1), a violation of 22 D.C. Code §2401, and carrying a 


dangerous weapon (Count 2), a violation of 22 D.C. Code §3204, 


by a grand jury on December Il, 1967. The Jury found appellant 


guilty as charged on November 18, 1968. The Court sentenced 


appellant to life imprisonment (Count 1) and from two to six 
years (Count 2), such sentences to run concurrently. Appellant 
filed a notice of appeal on February 3, 1$69 and this court reversed 


his first conviction on November 18, 1969. 


Appellant was found guilty on both counts, by a jury, 


at his second trial, on June 22, 1970. He was sentenced to 
fifteen years to life imprisonment (Count 1) and two to six years 
(Count 2), sentences to run concurrently. Appellant filed a notice 
of appeal on September 24, 1970 and was authorized to proceed on 


appeal in forma pauperis on September 25, 1970. 
STATEMENT OF THE CASE 


Milton L. Hayward, the appellant, was first arrested and 
committed to the District of Columbia Jail on December 27, 1967. 
He was charged with First Degree Murder and Carrying ‘a Dangerous 
Weapon. William J. Garber, Esq., court-appointed Deana 
represented the appellant at his first trial, held on November 
18-19, 1968, at the conclusion of which appellant was convicted 
on both offenses. Mozart G. Ratner, Esq., was appointed counsel 


for the appellant's first appeal. The United States Court of Appeals 


reversed appellant's conviction and remanded it for a new trial. 
136 U.S.App.D.C. 300, 420 F 2d. 142 (Nov. 18, 1969). Sub- 
sequently, on February 18, 1970, Mr. Garber was again appointed 
as the appellant’ s trial counsel. 

Mr. Garber met with the appellant, on April 25, 1970, at 
which time the appellant expressed his desire for new counsel. 
At a preliminary hearing on April 29, 1970, held for the purpose 
of ascertaining the status of the remand, Mr. Garber requested 
that the Court vacate his appointment and appoint other counsel. 
Referring to his meeting with appellant on April 25, 1970, and 
stressing ithe seriousness of the case, Mr. Garber stated: 

"I could tell from that interview that whatever 

rapport I had with this defendant had evaporated. I 
do not believe that I will get the cooperation and the 
assistance that will be essential in the retrial of this 
case.” (i. Tr. p. 3) 

Judge Pratt then questioned, court-appointed counsel 
for appeal, Mozart G. Ratner, Esq., about his reactions to the 
defendant's request. .r. Ratner expressed his impression of 


Mr. Garber's excellence as trial counsel, but stated that if Mr. 


Garber was unable to communicate with the defendant, he should 
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be allowed to withdraw from the case. He also stated that “when 


it was hinted that it is conceivable that the defendant would want 
me to represent him at the Trial, I'm sure he's unaware that I have 
virtually no experience at the criminal trial bar. . ."— (H. Tr. 4-5) 
At this point, there was a confusing dialogue between 
the Court and the Defendant as to whether it was true that the 
Defendant was dissatisfied with Mr. Garber, and wished other 
counsel: 
“THE COURT: I would like to hear from the defendant. 
Mr. Hayward, will you step forward. 
(Whereupon , the defendant came forward.) 
THE COURT: Mr. Hayward, Mr. Garber has indicated 
that he wants out of this case because, according 
to what he has reported to us, you don’t want him 
to represent you. 
Now, I would like to know why you feel 
as you do, if he has reported accurately your feelings ? 


THE DEFENDANT: You say Mr. Garber says I don't want 
him ? 


THE COURT: Yes. 
THE DEFENDANT: I never said anything like that. 


THE COURT: Are you willing to have Mr. Garber 
continue as your representative ? 


THE DEFENDANT: Wait a minute. You're saying 
Mr. Garber or Mr. Mozart. 


THE COURT: Mr. Ratner ? 

THE DEFENDANT: Yes. 

THE COURT: I'm talking about Mr. Garber at this time. 
THE DEFENDANT: I would rather have Mr. Mozart. 


THE COURT: You would rather have Mr. Mozart 
Ratner represent you ? 
THE DEFENDANT: Yes. 
THE COURT: Well, this is very simple. 
Mr. Garber, I am not going to relieve you, 
but in addition I am going to appoint as co-counsel 
Mr. Ratner, so that the defendant will have the 
better of both worlds. 
You have two lawyers instead of one, 
Mr. Hayward. You have Mr. Ratner and you have 


Mr. Garber. I can't think of you being better 
represented." (H. Tr. 5-6) 


After this dialogue, the Trial Judge immediately proceeded 
to arrange a trial date for June 17. At the conclusion of the dis- 
cussion concerning the trial date, the defendant, through counsel, 
notified the court that he desired Mr. Sol Rosen as his trial counsel. 


The Judge responded negatively, stating that the defendant would 


be well represented, and further stating that a new attorney would 


require"... a& lot of preparation... 


which would prevent 


the court from hearing the case by June 17. 
Appellant Hayward filed a motion, prepared and submitted 
by himself, requesting dismissal of his counselors, on May 20, 
1970. Because of the importance of this motion to this appeal, 
the text is set forth in full: 
"IT Milton L. Hayward, do ask the Court for relief 
from my prior and present Attorneys: William J. Garber, 
and Appeal Court Attorney Mozart Ratner, that was later 


assigned to me in my up-coming Trial. 


I was definetly not satisfied with Mr. William J. 
Garber, nor the way that he handled my defense. Also, 


do not wish either Attorneys’ assistance in my up- 
comming hearings and trial. 


It is stated in all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an 
impartial jury of the state and district wherein the crime 
shall have been committed, and to be informed of the 
nature and cause of the accusation; to be confronted 
with the Witnesses against him; to have compulsory 
process for obtaining Witnesses for him;. and.to . 
have the assistance of Counsel for his defense. (And 
may I add, the type of Counsel] that will follow all leads 
to prove the accused innocence). ....-+-++-- 
Wherein, at this time, it is known to me, that my counsel 
at my prior trial did not carry-out the proceedure that I 
had asked of him at my trial, nor the investigation of 
witnesses, or aspects centered around incriminating 
testimones 


Therefore, I can not stress enough, my refusal 
to have my present Counselors not to continue any 
farther, and at this time do have in mind the Counselors 
that I wish to be represented by. (Under the Criminal 
Justice Act), the must be aware that I am on trial for 
my life, and therefore this motion must be considered 
as a very small request, but it is timely and proper. " 


Judge Pratt denied this motion on the same day it was 
filed. Notice of the Judge's denial was never sent to the appellant. 


The appellant's dissatisfaction with his counsel and 


his desire for other counsel was again raised by Mr. Garber at 


a bench conference prior to the commencement of the trial. Mr. 


Garber stated: 


"The defendant has informed me recently that 
he feels that he has a constitutional right to have 
an attorney of his own choosing. He is unable to 
hire counsel, but he feels that he should have the 
right to have counsel of his choice appointed for 
him. 


This has affected our communication with him 
in many respects. I would like to say that the 
atmosphere has improved somewhat, but the point 
is that the defendant indicated that he would like 
to address the Court to find out why his motion 
wasn't heard, and why it was denied."(Tr. Tr. p. 10) 


Mr. Garber told the court of Mr. Hayward's desire to obtain 
other counsel, Mr. Sol Rosen and the American Civil Liberties 
Union. The Trial Court refused to hear the appellant, or to 
discuss the matter further. (Tr. Tr. 10 - 11) 


Immediately after jury selection, Mr. Garber and Mr. 


Ratner approached the bench, and the following colloquay took 


place: 
"MR. GARBER: Your Honor, the defendant has indicated 
that he is not ready for triaL * * * 
* * * MR, RATNER: The defendant also claims that he 
is unaware of Your Honor’s ruling, or never received 
notice of Your Honor's ruling denying his motion 


for substitution of counsel. 


THE COURT: I think we made it plain at the cee we met 
before. 


MR. RATNER: He's talking about his subsequent motion. 


THE COURT: You can advise him that I denied that motion, 
too. 


MR, RATNER: have so advised him, but he won't Sake it 
from me." (Tr. Tr. 19-20). 
There was no more discussion of this matter, the trial proceeded, 


and Appellant was found guilty. 


There is only one point about the trial itself that is 
directly relevant to this appeal. In spite of the fact that appellant 
had repeatedly expressed his dissatisfaction with Mr. Garber as 
trial counsel, the trial was conducted almost entirely by Mr. 
Garber. The trial] lasted three days. The voir dire was conducted 
by Mr. Garber, There were twenty witnesses (17 government, 

3 defense). None of these witnesses were examined or cross- 
examined by Mr. Ratner. Mr. Garber presented the closing 


argument. With one or two minor exceptions, all arguments to 


the Court and presentations at the bench were made by Mr. Garber. 


An examination of the transcript, of the hearing and the trial, 
reveals that Mr. Ratner spoke a total of 17 sentences in the entire 


proceeding. 


STATUTES AND RULES INVOLVED 


The relevant parts of statutes and rules involved in 


the instant appeal are found in the Appendix. 


SUMMARY OF ARGUMENT 


In this case, a defendant, charged with first-degree 
murder and unable to afford retained counsel, was focced to 
accept a defense attorney who he repeatedly asserted to be 
unsatisfactory in general and, specifically, lacking in:dili- 
gence in the preparation of the defense. In spite of these 
assertions, clearly and timely made, the Trial Judge never 
made a reasonable effort to determine their validity. Appellant's 


motion pro se to dismiss his court-appointed attorneys, filed 


nearly a month prior to trial, was never heard by the court, 


and the denial of the motion was never communicated to 
appellant until the day of the trial. Further the trial court 
failed to comply with the requirements of 18 U.S.C. 3005S. 

As a consequence of these actions, appellant was denied the 
effective assistance of counsel in the preparation and conduct 
of his defense, and accordingly, his conviction must be 


reversed. 


ARGUMENT 


Appellant Was Deprived of His Right 
To Effective Assistance of Counsel 
The right of assistance of counsel is guaranteed by the 
Sixth Amendment to the Constitution of the United States. This 
right is codified in Rule 44 of the Federal Rules of Criminal Pro- 
cedure, and the right is amplified in 18 U.S.C. § 3005. 
The issues raised by this case involve the obligation of 
the trial court, in a capital or major felony case, to assure that 
court-appointed counsel is adequate under circumstances in which 


the appellant repeatedly asserts well in advance of trial, his general 


dissatisfaction with counsel, and alleges specifically that counsel 


is not diligent: Moreover, the issues presented by this case involve 
the absence of an oprortunity for adequate preparation of the defense 
because of the failure of the trial court to notify appellant of the 


denial of his _pro se motion. 


There are literally hundreds of cases involving the 
question whether a defendant's rights to counsel have been 
violated. Dissatisfaction with counsel is a common complaint 
of persons convicted of criminal offenses, and, not surprisingly, 
the courts have followed a cautious course in reviewing such 


assertions. 


Prior to discussing the specific allegations of error, 


it is useful to summarize a few of the principles of the many 

decided cases. First, assistance of counsel means the 7 

"effective" assistance of counsel acting as a diligent, conscientious 
advocate. Powell v. Alabama, 287 U.S. 45 (1932); Ellis v. United 
States, 356, U.S. 674 (1958); Tate v. United States, 123 U.S. 
App. D.C. 261, 359 F.2d 245 (1966). Second, effective assist- 
ance of counsel means an adequate opportunity to prepere the 
defense as well as to conduct the trial. Glasser v. United States, 
315 U.S. 60 (1942). Third, assertion of the inadequacy of counsel 
must be timely made. Mc Gill v. United States, 121 U.S. App. D.C. 
179, 348 F. 2d 791 (1965). Fourth, the defendant must be prejudiced 


by the acts of counsel that give rise to the dissatisfaction. 


Brown v. United States, 105 U.S. App.D.C.77, 264 F.2d 363 
(1959). Fifth, the defendant must provide reasons for desiring 
to dismiss his counsel, and these reasons may not be frivolous 
or inconsequential. Brown v. District of Columbia, supra. 
Sixth, defendant's motion for dismissal of counsel should be 
granted where important interests of the defendant are at stake 
and there is no material danger that the processes of justice 
will be obstructed or abused. Dearinger v. United States, 344 
F.2d 309 (9th Cir. 1965). Seventh, each case must be decided 


upon its own particular facts and circumstances. Harried v. 


United States, 128 U.S. App. D.C. 330, 389 F.2d 281 (1967). 


It is believed that application of these standards to 
this case require reversal. This will be shown in the discussion, 
which follows, of the specific instances of error by the trial court. 
1. The trial judge erred by denying defense counsel's motion 
to vacate his appointment without making an inquiry re- 
garding appellant's reasons for dissatisfaction with his 
trial counsel. 
Appellant's dissatisfaction with his trial counsel was 
initially raised at the preliminary hearing held on April 29, 1970, 


where his trial counsel stated that he believed that the cooperation 


and assistance of appellant, essential to the effective retrial 
of the case had "evaporated". After some comments by Mr. 

Ratner, the court questioned the appellant. This inquiry be- 

gan on the right basis, that is, the trial judge asked the 


appellant “why you feel as you do ?" Unfortunately however, 


this question was never answered, and the Judge never pursued 


it. The rest of the dialogue with the appellant merely established 
that as between Mr. Garber and Mr. Ratner, appellant preferred 
Mr. Ratner. 

Appellant was clearly dissatisfied with Mr. Garber, 
and this fact was established to the court 5] days prior to trial, 
Indeed, the trial date had not been set when Mr. Hayward's 
dissatisfaction was first articulated to the Court. At this very 
hearing, there was a strong indication that appellant was not 
satisfied with the appointment of both Mr. Garber and Mr. Ratner 
as co-counsel, as he made known to the court his preference for 
another attomey. 

When an indigent defendant has made known to the court, 
well in advance of trial, of his dissatisfaction with court-appointed 


counsel, the court has an obligation to make an adequate inquiry of 
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whether there are reasonable grounds for the defendant's dis- 


satisfaction, and if such grounds are found, to dismiss such 

an attomey. Brown v. United States, 264 F.2d 263 (1959). 

See also, Jackson v. United States, 412 F.2d 149 (1969), 

Porter v. United States 270 F.2d 453 (1959) (dissenting opinion). 

By appointing counsel for indigent defendant, the court 
in effect substitutes its own judgment for that of a defendant in 
the position to retain counsel. It should follow that the court 
would also be required to participate in the decisional process 
involving the dismissal of appointed counsel. 

In Brown v. United States, supra., ona rehearing en 
banc, this Court, by a 5-4 decision with four separate opinions, 
held that the Trial Court did not err in failing to act when advised 
that defendant wanted to dismiss trial counsel because he had told 
defendant that chances for acquital were poor. The rule of the 
Court was expressed by Judge Burger, in a concurring opinion, 
as follows: 

"I see common agreement in Judge Miller's opinion 

and in Judge Washington's dissent on this: That when, 

for the first time, an accused makes known to the court 

in some way that he has a complaint about his counsel, 

the court must rule on the matter. If the reasons are made 
known to the court, the court may rule without more. If no 
reasons are stated, the court then has a duty to inquire into 
the basis for the client's objections to counsel and should 


withhold a ruling until reasons are made known. ... " 
105U.S8. App. D.C, at 83, 264 F.2d at 369. 


This test is applicable to the instant case, but it was not 
followed by the trial court: 
(1) It was made known to the Court that the accused 
was dissatisfied with counsel. 
(2) No reasons were stated. 
(3) Accordingly, the Court had a duty to inquire into 
the basis for the client's objection and "should 
withhold a ruling until reasons are made known." 
By ruling without an inquiry into the accused's reasons, the Trial 


Court erred. 


The court's appointment of Mr. Ratner was not, contrary 


to the court's suggestion, the "better of both worlds.” Mr. Ratner 
had previously stated that he was inexperienced in criminal trial 
matters. In fact, although Mr. Ratner assisted Mr. Garber, Mr. 
Garber continued as the principal attorney for the appellant. This 
is clearly indicated by the fact that the entire trial was conducted 
by Mr. Garber. If indeed there was justifiable cause for relieving 
Mr. Garber of his representation of the appellant, it is clear that 
this was not cured by the appointment of Mr. Ratner, who by his 
own statement was inexperienced, and, who in fact, did not 


conduct the trial of appellant. 


2. The Trial Judge erred in failing to hear appellant's 
motion pro se requesting dismissal of his trial counsel. 


In his pro se motion, filed on May 20, 1970, appellant 
requested the dismissal of both of his court-appointed attorneys. 
The appellant clearly stated in this motion that, he did not wish 


the assistance of either attorney during the trial, or, "in my up 


coming hearings". [sic] It is not clear from the record what 


hearings the appellant was referring to since, at that time, none 
were scheduled. However, a reasonable interpretation of this 
request is that appellant expected a hearing to be held on his 
pro se motion. 

Appellant clearly asserted, in his pro se motion, his 
constitutional right to have the effective assistance of counsel. 
He also stated: 

“And may I add, the type of counsel that will 

follow all leads to prove the accused innocence..." 
The only reasonable interpretation of this assertion is that his 
counsel did not pursue leads that had been provided to prove his 


innocence. 


In other words, appellant was asserting that his 
counsel was not diligent. If in fact this assertion were true, 
it would clearly provide sufficient grounds for dismissal of 
counsel. Tate v. United States, 359 F.2d 245 (1966). 

It is impossible to now determine the truth of ap- 
pellant's assertions, as no hearing was ever held on his 
motion and the record reveals nothing. This is so, in spite 
of the fact that the record shows that trial counsel apparently 
adequately conducted the trial. The key to adequate representa— 
tion at a trial is adequate preparation prior to the trial. Gadsdon 
v. United States, 96 U.S. App. D.C., 223 F.2d 627 (1955). 


Adequate preparation hinges on open, effective communication 


between attorney and client, Brown v. Craven, 424 F.2d‘ 166 


(9th Cir. 1970). Counsel may do a good job with such evidence 
and such witnesses as are actually available at the trial and yet 
have failed to adequately represent the defendant, Brown v. 
Craven, supra. Since this failure is one of omission, it will 


not be necessarily reflected on the actual record of the trial. 
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Where appellant asserts that his court-appointed counsel 
is not diligent, a ground which if true would justify dismissal, 
Tate v. United States, 359 F.2d 245 (1970), the trial judge 
should examine the veracity of the allegation. See Brown v. 
United States , 264 F.2d 363 (1959). (concurring opinion) This 
is the clearest area where the system of justice cannot be pro- 
tected by relying upon the defendant's attorney to properly 
assist his client. It would not seem to require argument that 
if the court-appointed attorney is in fact not diligent, one cannot 
reasonably expect the same attorney to act with diligence’ in 


bringing his own negligence to the court’s attention. 


Thus the trial judge erred by failing to hold a hearing 


on appellant's motion requesting dismissal of his counsel for 
lack of diligence. 


3. The Trial Judge erred in failing to notify the appellant, 
prior to trial, of his denial of appellant's motion pro ‘sé 


requesting dismissal of his tria] counsel, 


Even assuming that the previous allegations of error are 


not well grounded, it seems clear that there was error in the 


failure to notify the appellant, prior to trial, of the denial of 
his motion requesting dismissal of his trial counsel. 

It appears on the face of appellant's pro se motion 
that he did expect to have a hearing on it. Nearly a month 
after the motion had been filed, on the day of the commence- 
ment of the trial, appellant was still expecting to be heard on 
his motion and was unaware that it had ever been denied. The 
record does not indicate that appellant was ever notified of his 
denial, and indeed, this seems to be assumed by the trial judge 
when he states to counsel, immediately prior to trial, that 
counsel "can advise [appellant] that I denied that motion, too." 

It is clear that the relationship between Appellant and 
Mr. Garber was adversely affected by this lack of notice. 

Mr. Garber stated at the bench prior to trial, that defendant's 
desire for new counsel and his expectation that substitute 


counsel would be forthcoming after a hearing on the matter, 


adversely “affected our communication [with appellant] in many 


respects." Clearly, the failure to notify appellant of the denial 


of his pro se motion hampered Mr. Garber's preparation, thereby 


diminishing his ability to adequately defend Mr. Hayward. 
While a groundless failure of a defendant to cooperate 

with counsel cannot justify a reversal because of that failure, 
it may be reasonably assumed in this case that the failure of 
communication between appellant and his counsel resulted 
from the fact that appellant still believed that he would have, 
or at least that there was a chance that he would have, other 
counsel appointed to represent him. Where the court ks 


was its failure to make clear to appellant that Mr. Garber 


and Mr. Ratner and no one else would be appellant's counsel, 


that in appellant's best interest, he had better realize that 
fact and cooperate with them, and that if appellant did not 
cooperate or communicate with his counsel, he did so at his 
own risk. Thus, the failure of the Court to notify appellant 
of the denial of his motion, is a separate and independent 


ground for reversal. 


4. The Trial Court erred in failing to provide appellant 
counsel in accordance with the standards of 18 U.S,.C,.§3005, 


18 U.S.C. § 3005 provides in pertinent part as follows: 


"Whoever is indicted for treason or other capital 
crime shall be allowed to make his full defense by 
counsel learned in the law; and the court before which 
he is tried, or some judge thereof, shall immediately, 
upon his request, assign to him such counsel, not 
exceeding two, as he may desire, who shall have free 
access to him at all reasonable hours... .” 


The provision quoted above is applicable if two 


requirements are satisfied: 


(1) A person must be "indicted for. . . fa] capital 
Ctimere een 


Appellant was indicted for the crime of murder, a capital crime. 


(2) Application of the statute is dependent, to some 
extent, upon the making of a request. 
Appellant made various requests for two or more counselors. 
In his pro se motion appellant stated that he knew the "counselors" 
he wished appointed. At various other times, he requested the 
assignment of Sol Rosen, Esq. and attorneys for the American 


Civil Liberties Union. 


When the requirements of the statute are satisfied, 
the statute confers additional rights upon accused persons. 


These rights are as follows: 


First, the accused is entitled to have assigned to 


" 


"such counsel, not exceeding two, as he may desire... 
Without any analysis of the statute and relying upon rules of 
general application, the United States Court of Appeals for the 
Sixth Circuit has held that the quoted provision of the statute 
merely confers upon the accused the option of having =n or 
two attorneys. United States v. Davis, 365 F.2d 251, at 254 
(1966). It is respectfully submitted that this decision ignores 
the plain wording of the statute. The phrase "not exceeding 
two" is a parenthetical phrase which does not alter the meaning 
of the sentence except that it limits the number of “counsel” to 
two. If Congress had intended the meaning suggested by Davis, 
it would have omitted “such” and "as he may desire". The 
Court seems to ignore the fact that §3005 appears on its face 


to confer additional rights on certain defendants. The correct 


interpretation of this provision is that it confers upon the 
accused an absolute right to select his counsel subject only 

to reasonable limitations with respect to the availability and 
the assigned work load of such counsel. Although the question 
does not appear to have been discussed in the context presented 


above, a contrary conclusion is implied by Smith v. United 


States, 122 U.S. App. D.C. 300, 353 F.2d 838 (1965), cert. 


den. 384 U.S. $74 (1966). 

Second, the statute confers upon an accused the 
right to have two assigned counsel "learned in the law". 
Recognizing again the obvious intent of the statute to confer 
additional rights upon the prescribed category of defendants, 
this phrase surely means something more than any member of 
the bar. “Learned in the law” cannot reasonably be construed 
as one learned in tax law, one learned in patent law, or even 
one learned in appellate advocacy. The clearly intended 
meaning is that appellant was entitled to have assigned two 
attorneys with “learning” or “experience” in criminal trial matters. 


Mr. Ratner, made it clear to the Court that - 


" _ . . Lhave virtually no experience at the 
criminal trial bar..." (H. Tr. p. 3) 


Accordingly, appellant was not assigned two counsel, each of 


whom were “learned in the law" as required by the statute. 
CONCLUSION 


Wherefore, it is respectfully submitted that the District 
Court erred in failing to dismiss appellant's court-appointed trial 
counsel, in failing to hear appellant's pro se motion, in failing to 
conduct an adequate inquiry into the reasons for sodusaes dissatis- 
faction with his trial counsel, in failing to notify appellant, prior to 
trial, of his denial of appellant's motion pro sé, and in failing to 
satisfy the requirements of 18 U.S.C. § 3005, and that eat of these 
errors, whether considered independently or in combination, deprived 
appellant of his right to effective assistance of counsel, and accordingly, 
appellant's conviction should be reversed. | 


Respectfully submitted, : 


Theodore R. Groom 
Court-appointed Counsel for Appellant 
1001 Connecticut Avenue N. W. 
Washington, D. C. , 20036 


A-1 
APPENDIX 


STATUTES AND RULES INVOLVED 


Sixth Amendment, Constitution of the United States 

In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which district shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses 
against him; to have compulsory process for obtaining Witnesses in 


his favor, and'to have the Assistance of Counsel for his defence. 


Ir. Federal Rules of Criminal Procedure 

Rule 44. Right to And Assignment of Counsel 

(a) Right to Assigned Counsel. Every defendant who is unable 
to obtain counsel shall be entitled to have counsel assigned to represent 
him at every state of the proceedings from his initial appearance before 
the commissioner of the court through appeal, unless he waives such 
appointment. 


(b) Assignment Procedure. The procedures for implementing 


the right set out in subdivision (a) shall be those provided by law and 


by local rules of court established pursuant thereto. 


II. 18 U.S.C. 3005 

Counsel and Witnesses in capital cases 

Whoever is indicted for treason or other Capitaitcrime 
shall be allowed to make his full defense by counsel learned in 
the law; and the court before which he is tried, or some judge 
thereof, shall immediately, upon his request, assign to him 
such counsel, not exceeding two, as he may desire, who shall 
have free access to him at all reasonable hours. He shall be 


allowed, in his defense to make any proof that he can produce 


by lawful witnesses, and shall have the like process of the 


court to compel his witnesses to appear at his trial, as is 
usually granted to compel witnesses to appear on behalf of 


the prosecution. 
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day of March, 1971, by personal delivery, to the United States 
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ISSUE PRESENTED * 


In the opinion of appellee, the following issue is pre- 
sented: 


Was appellant accorded the effective assistance of 
counsel? 


* This case was previously before this Court in United States v. 
Hayward, 186 U.S. App. D.C. 300, 420 F.2d 142 (1969). 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,747 


UNITED STATES OF AMERICA, APPELLEE 
Vv. 


MILTON L. HAYWARD, APPELLANT 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By a two-count indictment filed December 27, 1967, 
appellant was charged with first-degree murder (22 D.C. 
Code § 2401) and carrying a pistol without a license (22 
D. C. Code § 3204). With the Honorable John H. Pratt 
presiding, trial commenced on November 12, 1968, and 
on November 18 the jury returned its verdict of guilty 
as charged. On January 24, 1969, appellant was sen- 
tenced to life imprisonment on the murder count pur- 
suant to the jury’s penalty verdict and to a term of im- 


(1) 


2 


prisonment for two to six years on the weapon count; * 
the terms of imprisonment were to be served concur- 
rently. An appeal was taken from that judgment, and 
on November 18, 1969, this Court reversed the convic- 
tion. United States v. Hayward, 186 U.S. App. D.C. 
300. 420 F.2d 142 (1969). On June 18, 1970, again 
before Judge Pratt, a second trial was commenced on 
she same two-count indictment, and on June 22 the jury 
again returned a verdict of guilty as charged. On Sep- 
tember 15, 1970, Judge Pratt, bound by the penalty 
verdict of the jury in the first trial,* sentenced appellant 
to imprisonment for fifteen years to life for first-degree 
murder and two to six years for carrying a pistol with- 
out a license; again the terms were to be served concur- 
rently. From his second conviction appellant again ap- 
Deals. 


Pre-Trial Proceedings 


On April 29, 1970, a pre-trial conference was held to 
consider the status of the remand from this Court (Tr. 
I: 2)2 At that proceeding William Garber, Esquire, 
appellant’s appointed counsel at the first trial and ap- 
pointed to serve as counsel at the second trial, advised 
the court that his “rapport ... with ... [the] defendant 
had evaporated” and that appellant “would rather not 
have me represent him at the retrial” (Tr. I: 3). Ac- 
cordingly, Mr. Garber felt constrained to request that 
his appointment be vacated and that other counsel be 
appointed in his stead. He stated, “I have accepted it 


2On December 5, 1968, an information was filed with the court 
which revealed that appellant had been convicted in the Court of 
Genera! Sessions on or about August 19, 1965, of carrying a pistol 
without a license in violation of 22 D.C. Code § 3204. 


2 See North Carolina v. Pearce, 295 U.S. 711 (1969); ef. Green 
v. United States, 255 U.S. 184 (1957). 


2 The transcript of the pre-trial conference of April 29, 1970, will 
be referred to as “Tr. I.” The trial transcript and the pre-trial 
proceedings held on the day of trial (June 18, 1970) will be re- 
ferred to as “Tr. IJ.” 
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{his appointment] with the view of vigorously present- 
ing the defendant’s side of the case and vigorously try- 
ing the case” (Tr. I: 4). Nevertheless, he concluded that 
his appointment should be set aside because of appel- 
lant’s unwillingness to cooperate and assist him in his 
effort to prepare for retrial of the case. 

The court, in response, asked Mozart Ratner, Esquire, 
whom this Court had appointed in the first appeal, for 
his reactions to Mr. Garber’s comments. Mr. Ratner 
replied: 


Well, I must say that I was impressed, in reading 
the record, with Mr. Garber’s excellence... . I 
think he tried a beautiful case. 

When I was advised day before yesterday that the 
defendant did not want to be represented by Mr. 
Garber, I couldn’t imagine why, because skillful trial 
counsel in the criminal courts are not that frequent. 
and I thought that the defendant would be better 
than well served were he represented by the same 
lawyer. (Tr. I: 4.)* 


However, he concluded that “if the defendant has a feel- 
ing of disaffection toward him [Mr. Garber] or is un- 
willing to cooperate with him, he certainly ought to be 
free, if he so chooses, to select another lawyer, and Mr. 
Garber certainly ought to be relieved” (Tr. I: 5). 

The court then addressed appellant to inquire into the 
matter: 


THE CourT: I would like to hear from the de 
fendant. Mr. Hayward, will you step forward. 
(Whereupon, the defendant came forward.) 

THE CourT: Mr. Hayward, Mr. Garber has indi- 


cated that he wants out of this case because, ac- 
cording to what he has reported to us, you don’t 


4+Mr. Ratner also revealed that he was aware that appellant pre- 
ferred to be represented by him. However, he believed that appel- 
lant’s preference was formulated without recognition of his limited 
criminal trial experience and without cognizance of the fact that 
most of his practice is before the appellate bar (Tr. I: 4-5). 
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want him to represent you. Now, I would like to 
know why you feel as you do, if he has reported 
accurately your feelings? 

THE DEFENDANT: You say Mr. Garber says I 
don’t want him? 

THE CourT: Yes. 

THE DEFENDANT: I never said anything like 
that. 

THE CourT: Are you willing to have Mr. Garber 
continue as your representative? 

THE DEFENDANT: Wait a minute. You're saying 
Mr. Garber or Mr. Mozart. 

THe CourT: Mr. Ratner? 

THE DEFENDANT: Yes. 

THE CourT: I’m talking about Mr. Garber at 
this time. 

THE DEFENDANT: I would rather have Mr. Mo- 
Zart. 

THe Court: You would rather have Mr. Mozart 

tner represent you? 

THE DEFENDANT: Yes. 

THE CourT: Well, this is very simple. 

Mr. Garber, I am not going to relieve you, but in 
addition I am going to appoint as co-counsel Mr. 
Ratner, so that the defendant will have the better 
of both worlds. 

You have two lawyers instead of one, Mr. Hay- 
ward. You have Mr. Ratner and you have Mr. Gar- 
ber. I can’t think of your being better represented. 
(Tr. I: 5-6.) 

With that matter concluded, the court, after discus- 
sion with counsel, set June 18, 1970, as the date for 
trial (Tr. I: 6-8). Then Mr. Garber again addressed the 
court with regard to appellant’s preference of trial coun- 
sel, and the following colloquy took place: 


Mr. Garser: Your Honor, in speaking with the 
defendant just a moment ago, he indicated to me 
that he did have another attorney in mind he would 
like to represent him. And he advises me that Mr. 
Sol Rosen would be his choice to represent him at 
the trial. 
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THE CourT: That is all very well. I know Mr. 
Rosen, too, Mr. Garber. But I think that not only 
will he be represented, but there will be a lot of 
preparation that a new attorney would have to em- 
bark on. We couldn’t hear this case by June 17th, 
and we’ve waited a certain length of time as it is 
because of other business. 

I think we'll leave it the way it is. I’m sorry 
that I have to impose on you, and you also, Mr. 
Ratner, but the defendant is entitled to be repre- 
sented. So we are going to have to go ahead that 
way. 

Thank you, gentlemen. (Tr. I: 8-9.) 

The pre-trial conference was then adjourned. 

On May 20, 1970, appellant filed a pro se motion re 
questing dismissal of both Messrs. Garber and Ratner 
as his attorneys in his “up-coming [sic] hearings and 
trial.”® Appellant stated that he was “definetly [sic] 
not satisfied” (emphasis in original) with Mr. Garber, 
apparently because, in his judgment, Mr. Garber was 
not “the type of counsel that will follow all leads to prove 
the accused innocence [sic]” (emphasis in original). 
Notwithstanding his earlier expressed preference that 
Mr. Ratner serve as his counsel and without citing and 
source of his displeasure, he “[could] not stress enough, 
{his] . . . refusal” to have Mr. Ratner as his attorney 
as well. Then, without advising the court precisely whom 
he had in mind, he requested that his newly preferred 
counsel be appointed “under the Criminal Justice Act.” 
The court denied the motion the same day. The record 
does not reveal whether notice of the court’s denial of 
his motion was ever served upon appellant.* 


5 Appellant's motion is set forth in its entirety in our appendix, 
infra, pp. 17-18. 


6In denying the motion the court simply inscribed the word 
“Denied” in the margin of the motion. For purposes of this appeal 
appellee will assume that appellant was not personally notified that 
his pro se motion was denied until the day of trial. However, it is 
clear that appellant’s counsel was advised of the court’s fiat (Tr. IT: 
20). 


6 
Trial 
On the morning of the first day of trial, June 18, 1970, 
the court inquired of counsel if there were any prelimi- 
nary matters (Tr. II: 3). After other matters were 
brought to the attention of the court,’ Mr. Garber, speak- 
ing for himself and Mr. Ratner (who was present), 
again informed the court of appellant’s discontent with 


ue: 


his present counsel. He stated appellant’s position thus: 


The defendant has informed me recently that he 
feels that he has a constitutional right to have an 
attorney of his own choosing. He is unable to hire 
counsel, but he feels that he should have the right 
to have counsel of his choice appointed for him (Tr. 
II: 10.) 


Mr. Garber noted that although appellant harbored feel- 
ings of disapprobation which affected his communication 
with his counsel, “the atmosphere [had] . . . improved” 
(Tr. II: 10). Appellant really wanted an opportunity to 
address the court personally and to inquire why there 


* The court was advised by the prosecutor of efforts by appellant 
to threaten and intimidate one or more of the government witnesses, 
a@ matter ch was of concern to this Court in its consideration 
of appellant’s initial appeal. The trial court ordered that additional 
restraints be placed upon appellant while he was incarcerated during 
the pendency of the trial; thereafter appellant was permitted to 
communicate only with his counsel (Tr. II: 4-8). 

The court also made reference to certain pre-trial motions which 
had been considered prior to the first trial. Mr. Garber had origi- 
nally filed, inter alia, motions for mental examination, production 
of grand jury minutes, discovery and inspection, a bill of particulars 
and appointment of an independent psychiatrist. In addition, at 
the first trial he made motions for the issuance of subpoenas for 
four witnesses. Moreover, he requested and was provided with 
daily copy of the trial transcript. Two days prior to the second 
trial Messrs. Garber and Ratner were given by the prosecutor “all 
the Grand Jury-Jencks Act statements [and] Brady material” that 
the Government possessed (Tr. IT: 3-4). In addition Mr. Garber 
suggested to the court that it was bound by the penalty verdict at 
the first trial and that the second trial thus could not be considered 
4% capital case. Both the prosecutor and the court were in accord 
with that suggestion (Tr. II: 8-9). 
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had been no hearing on his pro se motion and why it 
had been denied. The court recalled that appellant 
wished that Sol Rosen, Esquire, be appointed as his coun- 
sel. Mr. Garber advised that appellant also sought the 
services of the American Civil Liberties Union as well. 
However, it was brought to the court’s attention that 
appellant had specifically requested that Mr. Ratner be 
appointed as his counsel. The court, aware of Mr. Rat- 
ner’s intimacy with the record (Tr. I: 4), had accommo- 
dated appellant’s request and appointed Mr. Ratner as 
co-counsel with Mr. Garber. It was noted that Mr. Rat- 
ner gave appellant “excellent representation in the Court 
of Appeals” and that Mr. Garber gave him “excellent 
representation” at the first trial. Finally the court re 
marked, “I think we are acting in his own interests to 
continue the present representation. Both counsel] have 
given him excellent representation.” (Tr. Ii: 11.) 
Upon completion of these preliminary matters, the 
case was formally called, and counsel announced that 
they were ready for trial (Tr. II: 11-12). The prospec- 
tive jurors were sworn, and the voir dire proceedings 
commenced. After the prosecutor had acquainted the 
venire with a formidable list of names of potential gov- 
ernment witnesses, he concluded his voir dire examina- 
tion (Tr. II: 12-19). Mr. Garber then requested per- 
mission for counsel to approach the bench. At the bench 
he advised the court that “the defendant has indicated 
that he is not ready for trial” (Tr. II: 19). At appel- 
lant’s instance Mr. Ratner again renewed appellant's ear- 
lier inquiry pertaining to his pro se motion; appellant 
wanted to know why he had not been personally advised 
that it had been denied. The court, viewing the motion 
as repetitious of the oral motion made at the pre-trial 
conference of April 29, responded, “[W]e made it plain 
... before.” In any event, the court deemed it sufficient 
that counsel was advised that the motion was denied. 
Mr. Ratner in fact had advised appellant that it was 
denied, but, in Mr. Ratner’s words, “he [wouldn’t] take 
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it from me.” The court gave no further consideration 
to that particular matter (Tr. II: 20). 

The case proceeded to trial, and again appellant was 
found guilty as charged. The murder had been the re- 
sult of an idle traffic dispute on October 9, 1967. Ap- 
pellant, a pedestrian (Tr. II: 362), impeded the flow of 
traffic at the intersection of Bruce Place and Stanton 
Road, S.E. Kenneth Williams, in an automobile, asked 
him to move on. An acrimonious dispute ensued but 
terminated without physical violence. Williams continued 
down the block to 3235 Stanton Road, the home of Law- 
rence Thomas (Tr. II: 53-56, 68). Appellant, however, 
pulled a gun from his pocket and loaded it while grum- 
bling that he was “going to kill somebody tonight” (Tr. 
II: 282). He then pursued Williams and knocked on the 
door of the Thomas house. Mr. Thomas responded to the 
door. At that moment Kenneth Williams emerged from 
the kitchen and proceeded into the living room. He was 
within appellant’s sight. Appellant pulled his gun and 
fired. He missed Williams but shot Thomas in the head 
from point-blank range (Tr. II: 56-57, 105-106, 283). 

At his first trial the theory of appellant’s defense was 
alibi. However, at the second trial he admitted that he 
was present when Mr. Thomas was shot but said it was 
a case of mistaken identity; he testified that Johnny 
Davenport, a Government witness, committed the crime 
(Tr. II: 364-365). At the first trial appellant did not 
testify. At the second trial none of the alibi witnesses 
from his first trial testified; his witnesses at the second 
trial who supported his mistaken identity defense were 
testifying for the first time, so that none of them were 
impeached with prior statements. The jury thus never 
learned during the second trial that appellant had altered 
his defense since the first trial. 

At the second trial many of the Government witnesses 
were impeached with prior inconsistent statements (Tr. 
II: 80-85, 100-101, 114-116, 163-167, 257, 272). In ad- 
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dition, many inconsistencies in the Government’s case 
were made apparent. Keeping alive the option of pre 
senting no witnesses in his case in chief, appellant 
through his counsel planted the seeds of his defense dur- 
ing the cross-examination of the Government witnesses. 
When the Government rested its case, appellant’s coun- 
sel made a motion for judgment of acquittal (Tr. II: 
312-314). Before presenting appellant’s case, his counsel 
argued at length to prevent the Government from im- 
peaching his witnesses with prior convictions® (Tr. I: 
316-327). After presenting his case, appellant renewed 
all his former motions (Tr. II: 391). 

Prior to the charge to the jury, appellant’s counsel 
requested specific instructions including one on mistaken 
identity and one on manslaughter® (Tr. 503-505). After 
the instructions were delivered, appellant’s counsel re- 
quested that the court instruct the jury to scrutinize 
“perjured testimony” with care and caution (Tr. II: 
546). The court complied with the request (Tr. II: 550). 
The court also instructed the jury that they were not 
to consider punishment and that the case was not a capi- 
tal case (Tr. II: 552-5538). 

After the jury returned its guilty verdict and was 
polled and discharged, the court lauded the performance 
and defense presented by appellant’s counsel: 


We thought you did as good a job for Mr. Hay- 
ward as could have been done this time as you did 
last time. I think all of us are indebted for the 
time and effort and skill that you put into this case. 


I think Mr. Hayward had an eminently fair trial 
and I think the fact that the jury came up with the 
same result in both cases, even though the theory 
of the defense was different in this case than the 


* See Luck v. United States, 121 U.S. App. D.C. 757, 348 F.2d 
768 (1965). 


® The request for the manslaughter instruction was denied (Tr. 
II: 508-505). 
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other one, is, I think, a pretty fair indication that 
they considered this matter conscientiously, 24 peo- 
ple in all, and arrived at the same result. 


Thank you, Mr. Garber. (Tr. II: 558.) 
The court then adjourned. 


ARGUMENT 


Appellant was ably represented at trial by counsel 
who conducted a vigorous defense of their client. 


(Tr. I: 4-6, &9) 


Appellant’s sole contention on this appeal is that he 
was denied the effective assistance of counsel. In sup- 
port of that claim he makes four specific arguments 
which, in our view, are frail and insubstantial whether 
they be considered singly or collectively. Appellant has 
a very heavy burden of demonstrating that because of 


his counsel’s ineptitude there was an absence of judicial 
character in the trial proceedings or that his counsel 
displayed gross incompetence that blotted out the essence 
of a substantial defense. Scott v. United States, 138 
U.S. App. D.C. 339, 427 F.2d 609 (1970) ; United States 
v. Hammonds, 138 U.S. App. D.C. 166, 425 F.2d 597 
(1970); Harried v. United States, 128 U.S. App. D.C. 
330, 389 F.2d 281 (1967); Bruce v. United States, 126 
U.S. App. D.C. 336, 379 F.2d 113 (1967); Mitchell v. 
United States, 104 U.S. App. D.C. 57, 259 F.2d 787, 
cert, denied, 358 U.S. 850 (1958). Upon our reading of 
the entire record we submit that appellant has failed to 
sustain his burden. 

I. Referring to the pre-trial conference of April 29, 
1970, appellant at first asserts that the court erred in 
denying Mr. Garber’s motion to vacate his appointment 
without making inquiry of appellant as to the reasons 
for his dissatisfaction with his counsel. However, ap- 
pellant then retreats from that position, noting that the 
court did address him, stating, “I would like to know 
why you feel as you do...” (Tr. I: 5). His complaint 
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seems to be that, although the court pursued the proper 
course of inquiry, the answer was not forthcoming from 
appellant. The failure of appellant to respond in a man- 
ner that would support his appeal on ineffective assist- 
ance grounds, of course, does not render the court’s in- 
quiry inadequate. The trial court and Mr. Ratner noted 
the skills and talents which Mr. Garber had exhibited in 
appellant’s first trial (Tr. I: 4-6). Nevertheless, having 
enjoyed success with Mr. Ratner on appeal from his con- 
viction, appellant indicated that he preferred the repre- 
sentation of Mr. Ratner. Upon that request the court 
appointed Mr. Ratner as co-counsel (Tr. I: 6). In so 
doing the court gave appellant far more than he was 
entitled to receive. Having no right to a second lawyer, 
he cannot now be heard to complain that he was denied 
a third. Cleveland v. United States, 116 U.S. App. D.C. 
188, 322 F.2d 401, cert. denied, 375 U.S. 884 (1963): 
United States v. Davis, 365 F.2d 251 (6th Cir. 1966). 
Appellant seems to concede, as he must, that the choice 
of court-appointed counsel for indigents lies exclusively 
with the court. “A criminal defendant for whom an at- 
torney has been appointed is not entitled to dismiss him 
and have a substitute appointed unless he has an ade- 
quate reason for requesting the change.” Brown v. 
United States, 105 U.S. App. D.C. 77, 80, 264 F.2d 263, 
265 (1959). Quoting from United States v. Mitchell, 137 
F.2d 1006, 1010 (2d Cir. 1948), the Brown Court said, 
“Under these circumstances we think it proper at least 
to require that the defendant must show his hand.’ Jd. 
Here appellant was asked to reveal why he was dissatis- 
fied, but he could not state a reason. Evidently he was 
apprehensive about his chance of success at the second 
trial, having been convicted at the first. This Court in 
Brown, again quoting from Mitchell, supra, 137 F.2d at 
1011, said, “‘[W]here no reason appears in the record 
for defendant’s action [in wanting to dismiss assigned 
counsel] other than the damaging nature of the case 
against him, we do not think it was incumbent on the 
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court to search beneath the surface for other grounds.’ ” 
105 U.S. App. D.C. at 80, 264 F.2d at 265." 

The record discloses not even a scintilla of ineffective 
ness of counsel. During trial each government witness 
was vigorously cross-examined, and many of them were 
impeached with their prior inconsistent statements; ob- 
jections were timely interposed; arguments were cogently 
made both to the court and to the jury. There was no 

} \-- 


failing of loyalty to the client nor skill as an attorney. 


nt assails the court for not conducting a 


We think his challenge is without merit. 
In his motion appellant stated that he was “not satis- 


fied” (emphasis in original) with the defense provided 
d 


y» Mr. Garber at the first trial. Although appellant 


alleged that Mr. Garber did not follow the course which 
would prove his innocence, appellant did not make spe- 
cific reference to a single instance of Mr. Garber’s fail- 
ing. There was no attack on Mr. Ratner. Appellant 
merely did “not wish” his assistance. Accordingly, the 
court properly viewed the motion as repetitious of the 
oral motion of April 29 and denied it without a hearing. 

III. Appellant assigns as error the court’s failure to 
serve notice upon him personally that his pro se motion 


:¢ The fact that Mr. Ratner did not examine witnesses at trial 
does not mean his participation was not important. Co-counsel 
may, of course, choose to divide their trial roles. It was primarily 
Mr. Garber who made oral representations, for he was and is an 
experienced trial attorney. Mr. Ratner was available to perform 
other vital tasks in which he would not be hindered by his relative 
inexperience as a trial lawyer. 


22 Appellant neglects to reflect on his own failings. He charged 
that Mr. Garber did not follow his leads. However, he gave the 
court and jury, and presumably Mr. Garber, two different versions 
of what occurred. At the first trial he said he was not present 
at the scene of the shooting. At the second trial he admitted he was 
present but not responsible for the fatal act. He thus made it most 
difficult for counsel to follow his “leads.” It is significant that 
Mr. Garber was sufficiently skilled to present the second theory 
of defense without the jury’s learning of the initial claim of alibi. 
An attorney of lesser skill might not have been so successful. 


13 


was denied, alleging that he was not so informed until 
trial. He concludes that he had reason to believe that 
he would receive other counsel and therefore did not 
freely communicate with his appointed counsel. Such a 
claim, in our view, is frivolous. 

Contrary to his assertion, the court did not maeull 4 6 5 
to make clear to [him] .. . that Mr. Garber and Mr. 
Ratner and no one else would be appellant’s counsel” 
(Brief for appellant at 22). On April 29, 1970, the 
court said: 

Mr. Garber, I am not going to relieve you, but in 
addition I am going to appoint as co-counsel Mr. 
Ratner, so that the defendant will have the better 
of both worlds. 


Then, addressing appellant, the court continued: 


You have two lawyers instead of one, Mr. Hay- 
ward. You have Mr. Ratner and you have Mr. Gar- 


ber. I can’t think of your being better represented. 
(Tr. I: 6.) 


The court never deviated from that position (Tr. I: 8-9). 
Appellant concedes at page 22 of his brief that “a ground- 
less failure of a defendant to cooperate with counsel can- 
not justify a reversal because of that failure... .” That 
concession is dispositive of his challenge here.* 

IV. In his final assignment of error, appellant as- 
serts that the court failed to comply with the provisions 
of 18 U.S.C. $3005 regarding “counsel . . . in capital 
cases.” ™ He asserts that that statute requires the court, 


12 Significantly, appellant’s counsel was advised of the court’s 
ruling on the motion. Appellant was advised of that ruling by Mr. 
Ratner, but he would not accept the information from him; he 
wanted the personal attention of the court. The fact that he did 
not get such attention does not mean that he was not aware of he 
court’s fiat. Mr. Ratner’s statement (Tr. II: 20) indicates clearly 
that he was in fact aware of it. 


218 U.S.C. $3005, in pertinent part, reads as follows: 


Whoever is indicted for treason or other capital crime shall 
be allowed to make his full defense by counsel learned in the 


14 


s reading of the statute 
case at bar. 
a pellant was not a capital case. 
penalty verdict at the first trial, 
luded from imposing a death sentence. 
earce, supra note 2. This being no 
longer @ capit me case, 18 U.S.C. § 3005 did not apply to 
nd trial. 

Moreover, even if it did apply, its meaning is clear. 
In a capital case a defendant has a right to be repre 
sented by two attorneys. The statute does not provide 
him with the choice of who they may be. This court’s 
statement in Smith v. United States, 122 U.S. App. D.C. 
300. 353 F.2d 838, cert. denied, 384 U.S. 974 (1965), is 
both instructive and dispositive: 

Dissatisfaction with appointed counsel was not the 
concern of Congress at the time it enacted 18 U.S.C. 
$3005. The provision was meant to insure that a 
sufficient number of attorneys would be appointed so 
the defense would not suffer from insufficient man- 
power .... Section 3005 provides an absolute right 
to additional counsel when requested. [Appellant’s] 
motion, however, was not for additional counsel, but 
for new counsel based on his dissatisfaction with his 
appointed counsel and, hence, was addressed to the 
sound discretion of the trial court. 122 U.S. App. 
D.C. at 307, 353 F.2d at 845. 


Appellant also assails Mr. Ratner as not being 
“learned” in criminal matters. He asserts that his prac- 
tice in tax and patent law or as an appellate advocate 
is not adequate training for appointment in a criminal 
ease. Such an allegation is specious and does a grave 
disservice to Mr. Ratner. Surely appellant would not 


law; and the court before which he is tried, or some judge 
thereof, shall immediately, upon hig request, assign to him such 
counsel, not exceeding two, as he may desire, who shall have 
free access to him at all reasonable hours. 
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propose that an attorney should pass a special bar exam- 
ination in criminal law before he could qualify for crim- 
inal appointments. Yet even if an attorney’s skills were 
thus to be tested, Mr. Ratner successfully displayed those 
skills in prosecuting appellant’s first appeal. Therefore, 
by any standard he must be considered learned in the 
criminal law. Were he not so learned, appellant would 
never have had a second trial. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A, FLANNERY, 
United States Attorney. 


JOHN A, TERRY, 
Barry WM. LEVINE, 
Assistant United States Attorneys. 
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APPENDIX 


[Filed May 20, 1970] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Criminal Case No. 1591-67 
Mitton L. HaywarD, PETITIONER 
Vv. 
THE UNITED STATES OF AMERICA, RESPONDENT 


MOTION ASKING FOR DISMISSAL 
OF COUNSELORS 


TO THE HONORABLE CHIEF JUDGE: EDWARD 
M. CURRAN, OR SENTENCING JUDGE. 


I Milton L. Hayward, do ask the Court for relief from 
my prior and present Attorneys: William J. Garber, 
and Appeal Court Attorney Mozart Ratner, that was 
later assigned to me in my up-coming Trial. 

I was definitely not satisfied with Mr. William J. Gar- 
ber, nor the way that he handled my defense. Also, do 
not wish either Attorneys’ assistance in my up-coming 
hearings and trial. 

It is stated in all criminal prosecutions, the accused 
shall enjoy the right to a speedy and public trial, by an 
impartial jury of the state and district wherein the crime 
shall have been committed, and to be informed of the 
nature and cause of the accusation; to be confronted 
with the Witnesses against him; to have compulsory 
process for obtaining Witnesses for him; and to have 
the assistance of Counsel for his defense. (And may I 
add, the type of Counsel that will follow all leads to 
prove the accused innocence). . . . Wherein, at this time, 
it is known to me, that my counsel at my prior trial 
did not carry-out the proceedure that I had asked of him 
at my trial, nor the investigation of witnesses, or aspects 
centered around incriminating testimonies. 
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Therefore, I can not stress enough, my refusal to have 
my present Counselors not to continue any farther, and 
at this time do have in mind the Counselors that I wish 
to be represented by. (Under the Criminal J ustice Act), 
the must be aware that I am on trial for my life, and 
therefore this motion must be considered as a very small 
request, but it is timely and proper. 

Respectfully Submitted on this 12 day of May 1970. 


/3/ Milton L. Hayward 
Mitton L. HAYWARD 
Box 25 
Lorton, Va. 
AFFIDAVIT 


Affidavit in support of application for trial transcrip, 
and Appeal Court transcrip that I may proceed in the 
defense of my case without pre-payment of costs or fees. 

I Milton L. Haywood, being first duly sworn, depose 
and say that I am complainant in the above entitled 
cause: That in support of my application to proceed 
without being required to pre-pay fees for transcrips, 
or costs or give security therefore. I state that because 
of my poverty I am unable to pay the costs. 


/s/ Milton L. Hayward 
MILTON L. HAYWARD 


Subscribed and Sworn to before me this 12 day of May 
1970. 


/s/ [Illegible] 
Notary Public 
{Filed May 20, 1970] 


Denied 
20 May 70 


/s/ Pratt, J. 
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